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The Identification of Illegal Data Capture from the Perspective of Anti-
unfair Competition Law

LIU Jifeng ZHANG Ya

Abstract: As a key production factor in the age of digital economy, data has become crucial resources that internet businesses compete
for. The practical game between crawler technology and anti-crawler technology vividly demonstrates the contradiction between data
capture and data protection. China’s current competition rules against data capture are mainly in accordance with the second general
provision of anti-unfair competition law. In the specific application of that provision, the principle of maximal overall social interest
need to be followed to balance the clash between data protection and competition rights, and that between data sharing and information
protection. Investigation needs to be conducted into those factors, namely, competition relationship, behavior legality, and defense for
necessary data facilities, which are controversial and considerably affect illegality identification in practice. Thus, from the perspective
of competition law, the illegal boundary and legal space can be confirmed.

Key words: data capture; legality; unfair competition; data monopoly
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